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Juvenile Competency to Stand Trial: A Historical and Empirical

Analysis of a Juvenile Forensic Evaluation Service

Considered relevant since the early days of the American criminal justice system, the concept of competency to stand trial (CST) was crystallized when the US Supreme Court articulated the Dusky test (Dusky v. US, 1960). That test requires that the defendant possess “sufficient present ability to consult with his attorney with a reasonable degree of rational understanding and a rational as well as factual understanding of proceedings against him.” It has been recognized that this test includes “somewhat ambiguous language” regarding “an open-textured construct (Roesch & Golding, 1980, p.23).” CST assessments are probably the most commonly conducted type of criminal forensic evaluation. CST in criminal court is well-studied and a substantial literature has developed since about 1970 (Melton, Petrila, Poythress, & Slobogin, 1998). 

As Thomas Grisso has discussed in numerous contexts (e.g., Grisso, 1998), philosophical differences between criminal and juvenile courts caused juvenile CST to be considered irrelevant for many years. More specifically, because of the rehabilitation and parens patriae philosophies of the juvenile justice system, juvenile adjudications were considered beneficent, therefore due process protections were considered unnecessary. However, a series of US Supreme Court decisions in the 1960s afforded juvenile respondents many of the due process rights afforded criminal defendants. Subsequently, the philosophy of juvenile justice has become increasingly retributive.  As a result of these factors, the need for juvenile respondents to be considered competent to proceed to adjudication has been increasingly recognized.

Empirical Studies of Juvenile Competency to Stand Trial

In contrast to criminal CST, there have been relatively few studies specific to the context of juvenile CST. A number of studies examined the case-related
 functioning of juvenile samples that were not referred for forensic evaluations (e.g., normal adolescent samples; psychiatrically hospitalized adolescents; adjudicated delinquent samples).   Case-related functioning has been consistently associated with the age of the juvenile (e.g., Boyd, 1999; Burnett, 2000; Cooper, 1997; Grisso et al., 2003; Schnyder & Brodsky, 1998; Steinberg, 2002; Savitsky & Karras, 1984; Warren, et al., 2003). This finding is not surprising. Age trends in legal knowledge have been documented in related contexts, such as research on child testamentary capacity  (see Grisso, 2000 for a discussion). Also, in reviewing the general literature regarding child development, Grisso (1997) identified a number of reasons why younger juveniles would be more likely than older juveniles to have competency deficits. 

Only a few studies examined juveniles referred for CST evaluations.  McKee (1998) found further support for the relation between age and competency when examining 108 juvenile examinees and 145 criminal examinees in South Carolina evaluated between 1994 and 1996. Based on clinician competency opinions and scores on a competency interview, juveniles 12 and under performed less well that juveniles age 13 or 14, who in turn performed less well than juveniles age 15 or 16, who in turn performed similarly to adult criminal defendants.

Three studies examined factors that differentiate competent from incompetent juvenile CST examinees. Within a sample of 136 juveniles ranging in age from 9 through 16 referred for CST evaluations between 1987 and 1994, 60% were found competent by their examiner, 18% were found incompetent, and 23% were deemed questionable (Cowden and McKee, 1995). Incompetent juveniles tended to be younger, tended to evidence more severe clinical diagnoses, and were more likely to have a history of remedial education (i.e., grade retention or special education classes). In reference to age, there was a steady increase in the likelihood of competent functioning as juveniles aged, at least until late adolescence (9- and 10-year-olds: 0%; 11-year-olds: 18%; 12-year-olds: 27%; 13-year-olds: 64%; 15-year-olds: 84%; 16-year-olds: 72%).

In a follow-up study, McKee and Shea (1999) examined 112 juvenile examinees referred to their South Carolina service from 1994 through 1997, ranging in age from “12 or less” to 16 years. The examiners found 86% of the juveniles competent, with 14% considered incompetent. Incompetent juveniles tended to be younger, were less likely to have a juvenile offense history, and were more likely to have intellectual functioning in the Borderline or Mental Retardation range.

Baerger, Griffin, Lyons, and Simmons (2003) compared 132 juvenile defendants found incompetent to 473 juvenile defendants found competent in the Chicago, Illinois area. The competent youth were a stratified random sample of juveniles seen between 1995 and 1996, and the incompetent youth had been ordered to receive competency restoration treatment between 1989 and 1999. Although both samples included youth 17 and above, no cases older than 16 were included in the analyses to be consistent with and allow comparison to the South Carolina studies. In this sample, incompetent youth were more likely than competent youth to be age 12 or younger, African-American, in state guardianship, attending school, having special education needs, and having a history of mental health treatment (inpatient and outpatient) and a history of abuse/neglect. The competent youth were more likely than the incompetent youth to be age 15 or 16, Hispanic, in parental guardianship, with a history of drug abuse. Interestingly, they also reported that most of the incompetent juveniles did not have a history of mental illness. Using logistic regression analyses, they found that special education history, history of inpatient treatment, history of outpatient treatment, being age 12 or under, and being age 15 or 16 provided the best predictive model for differentiating competent and incompetent youth.

The juvenile literature differs from similar studies in adults.  Incompetent adult defendants, when compared to competent defendants, are more likely to be psychotic, to have subaverage intellectual functioning, and have prior outpatient and inpatient mental health treatment, but to be less likely to be depressed (Melton et al., 1998). Thus, in youth, developmental differences appear to play the greatest role.  In adults, the onset of major psychotic illnesses becomes a significant factor.
Studies on adult/criminal CST have demonstrated that findings vary widely across jurisdictions. For example, the percentage of defendants found incompetent varies greatly across jurisdictions, ranging from 1% to 77% (Roesch & Golding, 1980). It might be assumed that such jurisdictional differences would also be found in juvenile CST studies. However, jurisdictions other than South Carolina and Chicago have not yet been examined in the literature. 

Some important issues in the adult literature have yet to be examined in juveniles.  For example, studies have shown that criminal court judges agree with the opinions of competency evaluators 90% of the time, raising concerns that judges tend to abdicate their decision-making role to evaluators (Melton et al., 1998).   There are no studies of addressing correlations with judge’s decision-making or court outcomes in juveniles referred for CST.
In the current study, we examined the referral characteristics, rates of competent/incompetent opinions, factors differentiating competent and incompetent juveniles, and level of agreement between evaluators and judges within a juvenile competency evaluation service in Washington State.

First, we offer historical and descriptive information regarding our forensic service in order to provide a better understanding of the contextual factors influencing our data.  This is important because the approach to forensic evaluations differs substantially across different jurisdictions (Grisso, et al., 1994).  Furthermore, there are differences in statute, case law, policies, and resources across jurisdictions (and within jurisdictions across time) that can impact practices and evaluation results (Roesch & Golding, 1980).  
Juvenile Competency to Stand Trial in Washington State Law


Whereas the US Supreme Court has demanded that juvenile respondents be afforded many of the same due process rights as criminal defendants, the Court has never addressed whether the Constitution requires that juvenile respondents be CST. As a result, individual US jurisdictions have addressed the issue in a variety of ways. Some states have developed focused competency statutes within their juvenile codes (e.g., Florida), some have recognized, in case law, competency as a due process requirement (e.g., California), some have applied criminal competency statutes to juvenile court, with or without modifications (e.g., Ohio), and at least one has explicitly eliminated a requirement of competency from juvenile proceedings reasoning that juvenile court protections provide an adequate substitute for requiring competency (Oklahoma). By 1998, at least half of the US states had recognized juvenile CST in one manner or another (Grisso, 1998).


In 1996, Washington State, through case law, applied a criminal court statute regarding CST to juvenile court proceedings. Prior to 1996, the right of juvenile respondents’ to be competent was implicitly recognized in at least some cases. In State v. E.C. (1996), the Washington Appellate Court argued that the state legislature standardized the procedures for determining CST in criminal court through statute in 1973. Further, they reasoned, that Juvenile Court Rule provided for the application of criminal rules to juvenile court when they are not inconsistent with statutes governing juvenile court. The court ruled, therefore, that the criminal statute governing criminal court CST procedures (specifically, Revised Code of Washington (RCW) 10.77) is “generally applicable” to juvenile proceedings whenever it is not inconsistent with juvenile rules and statutes. The court also held that juvenile courts may forego the procedures outlined in the CST statute when they impede the juvenile courts’ ability to respond to the needs of a particular juvenile respondent, given that meeting such needs is one explicit goal of the juvenile justice system identified in statute. In other words, the criminal CST statute was deemed applicable in juvenile cases, but to be applied at the discretion of the court hearing the case.


The application of criminal CST statutes to juvenile court creates ambiguity that has yet to be addressed by the law and that renders the task of juvenile CST examiners more difficult (see Heilbrun, Hawk, & Tate, 1996 for an example of the latter). For example, per Washington State law, RCW 10.77, “Incompetency means a person lacks the capacity to understand the nature of the proceedings against him or to assist in his own defense as a result of mental disease or defect (emphasis added).” The mental illness predicate, on its face, seems to eliminate cases in which a juvenile respondent lacks these capacities due to normal developmental immaturity. This is despite the research discussed above that suggests normal immaturity may cause incompetency. Washington State’s statutory position is in contrast to one jurisdiction that has explicitly recognized the possibility of juvenile incompetency based upon normal immaturity (Louisiana in In re Causey, 1978). It is notable, however, that we have anecdotal evidence that juvenile court judges in Washington State, consistent with the research that supports this approach, have found juveniles incompetent based upon developmental immaturity alone. As noted above, the case of State v. E.C. provides the courts the authority to make such statutory adjustments.

There are other ways in which the application of the criminal competency evaluation to juvenile proceedings yields ambiguity. The law is not clear if the specific skills and the level of those skills required for competent functioning as a criminal defendant are the same as those required for competent functioning as a juvenile respondent. Bonnie and Grisso (2000), for example, have argued that the threshold for CST should be considered lower for adjudication in juvenile court than in criminal court or, perhaps, flexible depending upon the seriousness of the disposition the youth faces. The support for their position is, in our opinion, arguable (see Table 1).  Notably, some jurisdictions have explicitly addressed this issue in case law, yet have reached conflicting conclusions (e.g., Minnesota in In the Matter of the Welfare of D.D.N. 1998, as opposed to Ohio in In Re Johnson 1983). The matter is controversial and, at this time, the “bar” for CST in Washington State juvenile courts remains unarticulated and ambiguous.


Another ambiguous issue is the appropriate role of parental/guardian assistance in juvenile CST determinations in Washington State. On the one hand, CST traditionally refers the abilities and capacities of the individual defendant and does not contemplate a surrogate decision maker. On the other hand, RCW 13.40.140(10)) requires that any rights waived or objections made by defendants 11 or under must be made by their parent/guardian, suggesting the requirements for CST of juveniles 11 or under may be different than for those who are older. The role of parents in competency determinations is no small one, as was true in the Florida case of Tate v. State (864 So. 2d 44 Fla. 4th DCA 2003) in which a juvenile’s conviction was overturned because his competency had not been assessed following concerns that his mother may have unduly influenced his plea agreement decision making.

Juvenile Competency Evaluations at Child Study & Treatment Center


RCW 10.77 assigns the responsibility for conducting criminal justice system competency (and several other types of forensic mental health) evaluations to the Washington State Department of Social and Health Services (DSHS). DSHS assigned this responsibility for criminal court evaluations to the two state hospitals, Western and Eastern State Hospitals. Washington State also maintains a single state-run psychiatric hospital for children, Child Study & Treatment Center (CSTC). CSTC is a 47-bed, 3-unit facility with a primary mission of providing inpatient treatment services to children ages 6-17 who have been determined to require long-term inpatient care. When juvenile court orders for competency evaluations began to be issued in the early 1990s, it was sensible, given the specialized expertise of the clinicians on staff regarding child development and child psychopathology, that they be conducted at CSTC.


At first, CSTC adopted the centralized inpatient competency evaluation model used by the adult state hospitals for criminal court competency evaluations. Typically, one of the hospital’s two consulting psychologists, whose usual responsibilities included clinical evaluations and psychotherapy, conducted the evaluation while the child also received care provided by the hospital unit’s treatment team. By 1994, it was apparent that the hospital’s primary mission of inpatient psychiatric care could become overwhelmed by the need to devote beds to competency evaluations (see Table 2 for more information), and the service delivery model was transitioned to a mixed approach, depending upon the specific features of a given case, of inpatient evaluations and outpatient evaluations. The outpatient evaluations were based on an interview of several hours that were conducted at CSTC without admission to the hospital. 


This transition from lengthy inpatient evaluations to more rapid outpatient evaluations, a national trend that is not unique to Washington State or CSTC, was supported by research that shows little, if any, decrement in the quality of evaluations and better preservation of the constitutional rights of the accused (Melton et al., 1998). By 1996, all but about ten states had integrated some form of outpatient CST evaluations into their criminal forensic evaluation service delivery model (Grisso, 1996). The Institution-Based, Outpatient model developed at CSTC provided the cost-reduction benefits of foregoing hospital admission while capitalizing on the training and quality assurance benefits of a centralized forensic service (see Poythress, Otto, & Heilbrun, 1991). 


By 1998, the demand for juvenile competency evaluations was sufficiently high that a transition was made to conducting all evaluations on an outpatient basis, unless clinical need warranted an inpatient evaluation. By 1999, the demand for juvenile competency evaluations was adequately high that a full-time forensic mental health professional was hired to conduct these (and other forensic) evaluations.  The CSTC Forensic Services was developed as a distinct program within the hospital. In 2001, a full-time administrative assistance was hired to manage paperwork and liaison with the courts regarding referrals. In 2003, a second full-time examiner was added to the service to adequately manage the referral rate.

The Current Study

Given ten years of experience conducting juvenile competency evaluations at CSTC, we were interested in three research issues. First, we wanted to describe the demographic characteristics of juveniles referred to CSTC for competency evaluations. We expected the ethnicity of our sample to be more predominantly white than previously studied samples in South Carolina due to geographical population differences.

Second, we were interested in determining the level of agreement between CSTC examiner competency opinions and juvenile court judges’ opinions. Studies of criminal court across a number of jurisdictions have demonstrated that examiners opinions and the ultimate determination of the judge typically show greater than 90% agreement.  This rate of agreement suggests to some that courts effectively abdicate their role in making competency determinations to examiners (Melton, et al, 1998).

Finally, we were interested in identifying the characteristics that differentiated competent and incompetent juvenile examinees. Given previous studies of juvenile and adult defendants and the data available to us, we predicted that incompetent juveniles in our sample would be more likely than competent juveniles to be young in age, to have intellectual deficits, to have a diagnosis of a psychotic disorder, with greater likelihood of past special education placement, and past inpatient and outpatient mental health treatment, as well as to be less likely to have a diagnosis of mood disturbance or substance abuse. Regarding extra-examinee issues, based upon suggestions that competency opinions may vary with changes in hospital staffing (Melton et al., 1998), we predicted that the individual examiner for each evaluation would be related to the competency determination. Further, we predicted that the increase in evaluation referrals following the decision in State v. E.C. (1996) described above, would cause more examinees to be found competent following that decision than prior to it.

Method

Participants 

Participants included all juvenile court respondents who underwent a competency evaluation at CSTC between 01/01/90 and 12/31/00 (N=253), as ordered by the Juvenile Division of County Superior Courts within Washington State. Only the first evaluation for examinees who were referred for multiple evaluations during that time period were included in the study to avoid skewed results

Procedure


All of the competency evaluations were completed by CSTC, either on an inpatient or outpatient basis, by a licensed psychologist. Across the ten years of data collection, methods for conducting these evaluations matured. Many of the early evaluations, for instance, were based primarily upon an unstructured clinical interview supplemented by an unstructured interview of the respondent that included questions eliciting the “McGarry functions” (McGarry, 1973). By 1999, a more systematic assessment protocol was developed.  The evaluation included:

· a semi-structured clinical interview that included historical information and symptom information asked of the youth and a parent/guardian
· a semi-structured interview assessing the youth’s current mental status
· a semi-structured interview assessing relevant competency functions based primarily on the Revised Competency Assessment Instrument (Gannon, 1990) and the Juvenile Competency Assessment Procedure (Slobogin et al., 1997)
· a review of state’s discovery regarding the instant offense; and a review of all available medical, mental health, and academic records
Most juvenile respondents were evaluated by a single doctoral-level psychologist. On rare occasions, the evaluation was completed by a board certified child psychiatrist alone or on a team with a psychologist.


Demographic, historical, clinical, and offense data were collected from each respondent’s “forensic file,” which included all of the interview notes, reviewed records, and final report from the evaluation.

Results

Juveniles Referred for Competency Evaluations


To the extent that comparable data was reported from the other samples, the data from this Washington sample were compared to the South Carolina and Chicago, IL findings in Tables 3, 4, and 5. These comparisons highlight some important differences between the study samples. First, the Washington sample includes older youth as the age of jurisdiction of the Washington juvenile court extends to age seventeen and some eighteen and nineteen year-olds were being adjudicated for offenses alleged to have occurred at age seventeen, whereas the other samples did not include juveniles over sixteen. Second, the South Carolina and Chicago, IL samples included a greater prevalence of African-American youth, reflecting commonly observed referral biases in US justice settings, whereas the Washington sample was predominantly Caucasian, reflecting the population demographics of our State. Third, the Washington sample showed higher rates of psychopathology than the South Carolina sample in almost all categories, suggesting that referrals to the Washington service were more likely to be for youth with mental disorders. This is also in contrast to the Chicago, IL sample, for which it was generally reported that rates of mental illness were low. Finally, consistent with the third distinction between the samples, the Washington examiners were more likely than South Carolina examiners to offer opinions that youth were incompetent to stand trial.

Examiner-Court Agreement

As can be seen in Table 6, the rate of agreement between examiners and judges was similarly high in our study when examiners offered a clear competency opinion. When examiners offered a more tentative opinion (e.g., the defendant had various strengths and weaknesses and the final determination was left to the judge), agreement rates fell somewhat, but remained significant. Further, most cases in which a tentative opinion was offered yielded a finding of competence by the court.

Variables Discriminating Competent and Incompetent Juveniles

Incompetent and competent juveniles did not statistically differ on basic demographic variables, including gender and ethnicity. As expected, incompetent juveniles were more likely than competent juveniles to be categorized at the lower levels of intellectual functioning (x2 = (5) = 31.41, p < .01), to have a history of special education placement (x2 (1) = 8.56, p < .01), to have a diagnosis of a psychotic disorder (x2 (1) = 8.21, p < .01), and to be less likely to have a diagnosis of a mood disorder (x2 (1) = 9.28, p < .01) and a substance abuse disorder (x2 (1) = 7.71, p < .01). Also, as predicted, incompetent juveniles were more likely to have been evaluated prior to the State v. E.C. (1996) decision than following it (x2 (1) = 7.03, p < .01). Contrary to our predictions, competent and incompetent youth did not differ in their history of physical abuse, history of sexual abuse, history of neglect, history of outpatient mental health treatment, history of inpatient mental health treatment, or in the specific evaluator conducting the evaluation. A number of variables that differentiated these groups in the study by Baerger, Griffin, Lyons, ad Simmons (2003) were not replicated in the current study, including race, current family living situation, guardianship status, history of mental health treatment, and history of abuse/neglect.

Like previous studies with juveniles, age (categorized as: 9-12; 13-14; 15-16; & 17-19) was related to competency in that examinees in the lower age categories were more likely to be incompetent (x2 (3) = 9.37, p < .05). When this pattern was examined graphically (see Table 7), it was evident that the relationship between competency and age was curvilinear. Specifically, between the 9-12 and 15-16 groups the trend was consistent with past research in that as age increased, competency became more likely. Within the 9-12 group 42% were competent, within the 13-14 group 48% were competent, and within the15-16 group 64% were competent. However, within the 17-19 group, only 48% were competent. We suspected that age was interacting with other factors such that the 17-19 group included clinical problems more typical of adult competency examinees and less prevalent in the younger age groups. These suspicions were supported in that the older juvenile group was more likely than the other groups to be mentally retarded (x2 (6) = 12.86, p < .05
) and to be diagnosed with a psychotic disorder (x2 (2) = 18.78, p < .01
).


For exploratory purposes, we also examined the ability of other diagnostic categories (ADHD, Disruptive Behavior Disorders, Anxiety Disorders, Learning Disorders, Adjustment Disorders, Developing Personality Disorders), current living situation variables (current parent marital status), and historical variables (history of grade retention, history of suicide attempt, history of head injury) to differentiate incompetent and competent juveniles. Most of these variables did not discriminate the two groups, except that we found incompetent juveniles were less likely than competent juveniles to carry a diagnosis of a Disruptive Behavior Disorder (x2 (1) = 7.10, p < .01).


Rather than employ data-driven multiple regression analyses, we examined a multiple regression equation based on theory and past findings. That is, based upon past studies of adult and juvenile CSTC, we expected age, intellectual functioning, history of special education, and psychosis to be the most robust predictors of CST. As is shown in Table 8, using a set of discriminate function analyses in which variables were progressively entered, we found that demographic variables poorly differentiated the groups and that adding age alone did not notably improve the ability to predict and classify subjects. However, as intellectual functioning, special education, and psychosis were added, moderate correlations and classification ability was achieved. For exploratory purposes, given the observed relationship between Disruptive Behavior Disorder, Affective Disorder, and Substance Abuse Disorder diagnoses, we added a post-hoc step in which those variables were also entered, which yielded somewhat better prediction and classification, albeit still in the moderate range.
Discussion


The current study of juveniles referred for evaluations of their competency to stand trial, and a comparison of the current results to previous studies of similar samples, revealed some important information. First, patterns of juvenile incompetency can have important jurisdictional determinants. For example, these results suggest that youth referred for competency evaluations in Washington State are more likely to suffer from mental illness than youth referred in South Carolina or Chicago, IL and, therefore without surprise, are more likely to be found incompetent. Of course, these jurisdictional factors may well interact with temporal differences. Consequently, studies of a given jurisdiction at one point in time cannot be expected to necessarily generalize to other jurisdictions and/or at other points in time. This should encourage other juvenile competency evaluation systems to conduct empirical examinations that can inform their own practice, as well as provide a better developed perspective of processes across the country and/or world.

As has been found in competency studies with adults, when juvenile competency examiners provide clear opinions, there is such high agreement with the courts’ eventual decisions that one must assume the judges are relying nearly exclusively on the opinions of the examiners to reach their own decisions. And, yet, the juvenile competency construct remains minimally defined from a legal perspective, raising questions about the ability of examiners to reach such clear opinions without the interference of idiosyncratic perspectives. For better or for worse, juvenile competency examiners may find themselves setting the boundaries of the juvenile competency construct in individual cases, which is a heavy responsibility. It is our opinion that such findings highlight the importance of juvenile-specific legislation that clearly defines the juvenile competency construct. Because these results suggest that tentative competency opinions tend to yield court findings of ‘competent,’ there is reason to believe that the courts would want the juvenile competency bar to be set ‘low’ (i.e., relatively easy to pass). The legislative process should be used to allow for more appropriate social-level determinations that consider a variety of stakeholder perspectives, and great care to be taken by juvenile competency evaluators to avoid ultimate issue opinions until that occurs.

The primary focus of the current study was to examine the factors that differentiate competent and incompetent juveniles referred for competency evaluations in Washington State. Several of the discriminating factors are consistent with those found in studies of adults (e.g., psychosis; intellectual limitations; lacking in a mood disorder; lacking in a substance abuse disorder) and likely impact juveniles in ways similar to adults. Certainly the findings regarding psychosis and intellectual deficit are not surprising as these factors can interfere with competent functioning in relatively obvious and often discussed ways. As may be true with adults, as well, diagnoses of mood disorders and substance abuse disorders may cause the individual to be identified by jail or detention staff as having “mental issues,”  which may then lead to a referral for a competency evaluation despite the limited interference upon court-related functioning such disorders may yield
. 

As has been observed almost invariably in studies of CST in youth, younger juveniles were more likely to be incompetent than older juveniles, providing further evidence that (even within referred samples) developmental factors impact competent functioning. Not surprisingly given the interaction of age with other mental health problems in our referred sample, a greater proportion of youth examined were found incompetent than in “healthy” youth samples (e.g., Grisso et al., 2003). In fact, 58% of 9-12 year olds and 52% of 13-14 year olds were found incompetent. As much popular press attention to the Grisso et al. (2003) study was focused on the high rate of incompetence among youth (e.g., Liptak, 2003), our study finds similarly. In fact, the two studies taken together create  doubt upon the criminal justice presumption that a defendant is competent until it can be clearly demonstrated that they are not. At least statistically, it seems more reasonable to make no such presumption about the competence of youth.

It was notable that our oldest youth (ages 17-19) demonstrated a similar likelihood of incompetence as our 13-14 year olds. Similarly, Cowden and McKee (1995) found sixteen-year-old adolescents were somewhat less likely that 15-year-olds to be competent.  This finding in our study seemed to be explained by the higher rate of psychosis and mental retardation in the older group. This seems to reflect a not unexpected referral trend: older youth are more likely to be referred for CST evaluations for reasons more similar to adults – major mental illness and/or major intellectual limitation. Thus, in referred samples the relation between age and competence is more complex than in non-referred samples. This referral trend seems appropriate in that younger children are at greater risk to be incompetent due to subtler forms of mental illness (e.g., ADHD) interacting with their developmental immaturity, or, even, their developmental immaturity alone. Older youth, who often perform similarly to adults in studies of non-referred samples, would be more appropriately referred for CST evaluations when they are demonstrating the same problems that lead to adult referrals.


As was found by Cowden & McKee (1995) and Baerger, Griffin, Lyons, and Simmons (2003), a history of special education needs differentiated competent versus incompetent youth. Interestingly, this result was significant in the direction opposite of how it is most often described. That is, most studies have reported that children with special education needs are more likely to be incompetent. In the current study, about the same percentage of youth with special education needs were found competent and incompetent (52% and 48%, respectively), whereas very few juveniles who lacked a history of special education needs were found incompetent (7%). Most of the youth in the sample did, in fact, have a history of special education placement (93%), but of those rare youth who did not, very few of them were found incompetent. Apparently, lacking a history of special education placement may be an important historical consideration for examiners, but given that most referred youth do have such a history, the utility of this consideration will be limited
. 


Unlike the findings of Baerger, Griffin, Lyons, and Simmons (2003), race, current family living situation, guardianship status, history of mental health treatment, and history of abuse/neglect did not differentiate competent and incompetent juveniles. We would not expect most of these variables to predict a youth’s court competency, so the appropriate question may be why these factors were predictive in the Chicago sample, rather than why they were not in our Washington State sample. An exception to this statement may be past mental health treatment, which might be expected to be related to CST. It seems probable that neither past outpatient nor inpatient mental health treatment was predictive because of the diversity of problems and diagnoses that lead to such services. That is, for example, children with diagnoses of Disruptive Behavior Disorders (which we saw were negatively associated with incompetence), diagnoses of ADHD (which were not related to incompetence), and diagnoses of psychotic disorders (which were positively associated with incompetence), might all be similarly likely to obtain mental health services.
 
As predicted, youth who were referred for a CST evaluation prior to the State v. E.C. decisions were more likely to be incompetent than those referred after that decision. This finding supports our suspicion that referral patterns are impacted by court decisions. That is, once the courts formally recognized the doctrine of CST in juvenile court, it is not surprising that attorneys and courts would refer a greater diversity of cases for evaluations, rather than just the most extreme cases.

Exploratory analyses revealed that diagnoses of Disruptive Behavior Disorders (like Oppositional Defiant Disorder and Conduct Disorder) were predictive of competence. This result may be due to both genuine between-group differences and/or a diagnostic artifact. That is, chronic behavior problems may lead to referral for a competency evaluation despite few true competency deficits because of lay opinions about these youth (e.g., “Any child who misbehaves that much must have something wrong with him.”) or misguided efforts to obtain services for these “troubled youth” through the competency evaluation process. In addition, there appears to be a diagnostic trend within child mental health to avoid providing diagnoses of Disruptive Behavior Disorders when alternative explanations for their misbehavior potentially proffer some hope for treatment (e.g.,  irritability and explosive behavior classified as childhood Bipolar Disorder, a controversy itself, see McClellan, 2005).  
 

The multivariate analyses made evident that both 1) there are several core variables (age, intellectual functioning, special education history, and psychosis) that, taken together, are moderately able differentiate competent and incompetent youth; and 2) that even when theory-driven variables and sample-driven variables (which may capitalize on chance associations) are all employed, only moderate predictive ability is obtained. Based upon these findings it seems reasonable to suggest that juvenile competency examiners use younger age, lower intelligence, presence of psychosis as “red flags” for careful consideration of incompetence, and lack of special education placement as a possible marker increasing the likelihood of competence. However, it is also important that examiners do not base decisions upon these variables ipso facto, but rather conduct a careful, case-specific analysis for each examinee.

There are several limitations to the current study that should be addressed in future research in this area. First, the outcome variable (competence versus incompetence) was based upon clinical decision-making and not a evidence-based assessment approach. Of course, it was not until very recently (Grisso, 2005) that structured approaches to assessing juvenile competence became widely available, so that the method for making competence decisions in this study reflect typical standard practice during the years in which these evaluations were conducted. Further, one would expect “noise” in the outcome variable due to reliability limitations to reduce the likelihood of finding significant results
. Therefore, the variables that were predictive in the current study would be expected to continue to be predictive with a more reliable measure of competence. But because there may be other important variables that were not predictive in the current study due to this issue, future research might focus on more reliable methods of assessing juvenile competence (e.g., Grisso, 2005
).

A second limitation of the current study is that because the study was based on retrospective file review, there were limitations to the potential predictor variables that could be examined, and not all of the predictor variables were available for all of the cases examined. A related issue is that diagnoses were based upon clinical decision-making and not standardized diagnostic procedures (such as a published structured diagnostic interview, see McClellan and Werry, 2005), which is likely to enter a greater level of unreliability into that data than would be ideal. Again, of course, the approach used in this study reflects typical clinical practice. We did develop semistructured interviews to better insure that reliable diagnostic information was consistently obtained.  Prospective studies that use a carefully selected set of predictor variables and more reliable methods for reaching diagnostic conclusions might help to clarify the comprehensiveness and generalizability of the current findings. 
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Table 1

Arguments for and against a lower or flexible “bar” for CST in juvenile court

	Arguments for a lower/flexible juvenile court CST bar (Bonnie & Grisso, 2000)
	Possible arguments against a lower/flexible juvenile court CST bar

	Juvenile court dispositions are less severe than criminal court dispositions
	Objectively less severe juvenile court dispositions may be developmentally more severea

	The juvenile justice system continues to seek to be an agent of youth rehabilitation services
	Juvenile justice systems tend to be less equipped to provide adequate rehabilitation services to mentally ill youth relative to child mental health systems

	It is less problematic for juvenile defense attorneys to make decisions on behalf of their clients
	In some jurisdictions, the bar for criminal competency is already quite low and allows for significant reliance upon attorneysb 
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Table 2

Number of Annual Referrals to CSTC for Juvenile Competency Evaluations

Table 3

Sample Comparison Across Studies

	
	Cowden & McKee, 1995
	McKee & Shea, 1999
	Baerger et al., 2003
	Current

Study

	Location
	
	South Carolina
	South Carolina
	Chicago, IL
	Washington

	Years Studied
	1987-94
	1994-97
	1995-96 (CST)

1989-99 (IST)
	1990-2000

	Sample Size
	144
	112
	605
	253

	Age
	9 – 16

Mean = 13.8
	“12 or less” – 16

Mean = 14.2
	“12 or under” – 16

Mean = 14.3
	9 – 19

Mean = 14.6

	Ethnicity
	35% Caucasian

65% Af-Am
	19% Caucasian

82% Af-Am
	50% Af-Am

12% Latino
	69% Caucasian

12% Af-Am

4% Latino

4% Other

	Gender
	79% male
	90% male
	85% male
	86% male


Table 4 

Comparison of Diagnoses Across Studies

	
	McKee & Shea, 1999
	Current

Study

	Disruptive Behavior Disorders
	36%
	57%

	ADHD
	17%
	41%

	Anxiety Disorders
	1%
	22%

	Major Depression or Mood Disorders
	14%
	29%

	Schizophrenia or Psychotic Disorders
	3%
	15%

	Borderline IQ
	26%
	15%

	Mental Retardation
	15%
	38%


Table 5

Comparison of Examiner Competency Opinions Across Studies

	
	Cowden & McKee, 1995
	McKee & Shea, 1999
	Current

Study

	Competent
	60%


	86%
	44%

	Incompetent
	18%


	14%
	41%

	Questionable
	23%
	--
	15%


Table 6

Court-Examiner Agreement

	
	Examiner:

Incompetent
	Examiner:

Competent
	Examiner:

Questionable

	Court:

Incompetent
	91


	5
	10

	Court:

Competent
	5


	99
	27


2x2: r = .90, p < .001; x2 = 161.9, p , .001; kappa = .90

3x2: r = .66, p < .001; x2 = 169.5, p , .001 

Table 7
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Table 8

Hierarchical Discriminant Function Analyses

Canonical Correlation Coefficient 

Kappa

Step 1

Demographics



.12





.10

Step 2

Dem + Age



.16





.14

Step 3

Dem + Age + IQ


.39





.33

Step 4

Dem + Age +IQ + Sp Ed

.37





.34

Step 5

Dem + Age +IQ + Sp Ed 
+ Psychosis



.42





.42

Step 6

Dem + Age +IQ + Sp Ed 

+ Psychosis 

+ Mood/Substance/Disruptive 
.53





.48

� EMBED MSGraph.Chart.8 \s ���





� EMBED MSGraph.Chart.8 \s ���





� EMBED MSGraph.Chart.8 \s ���








a For example, the separation of a 13-year-old from family and other supports during three weeks of detention may be more traumatic and counter-therapeutic than the incarceration of a 30-year-old for three months.


b For example in State v. Ortiz 104 Wn.2d 479, 706 P.2d 1069 (1985) the Washington State Appellate Court said that a defendant need not be able to choose among alternative legal strategies independently, but may rely upon the assistance of counsel for that matter.





�What does this mean?


�PAGE \# "'Page: '#'�'"  ��Replace with other categorization.


�PAGE \# "'Page: '#'�'"  ��same


�the other issue to keep in mind, it could be that your diagnostic practices identified more disorders than other studies because you were more systematic, this is generally the case


�do you know how many were special ed behavior vs special ed learning?


�I am not sure what you meant here, all diagnoses are symptom based, none are etiologically based


�I am not sure what you mean, but this isn’t necessarily true, noise and bias aren’t the same thing


�This sounds true, but there is no gold standard beyond opinion, improving standardization improves the process and hopefully reliability of the information, but the decision-making itself may be a separate issue
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